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FAILURE TO WARN CLAIMS
IN MINNESOTA
by George W. Soule
BOWMAN AND BROOKE

F

or many years, Minnesota
courts treated failure to warn
claims just like other allega
tions of negligence, submitting warn
ing claims to juries under reasonable
care standards. Recently, however,
the Minnesota Supreme Court in Germann v. F.L.
Smithe Machine Co., 395 N.W.2d 922 (Minn. 1986),
reallocated decision-making responsibilities between
court and jury in failure to warn cases. The court held
that the question of whether the manufacturer must
warn of a specific danger under the circumstances is one
of law for the court. At nearly the same time, the
Minnesota District Judges Association published a new
jury instruction for failure to warn claims. The instruc tion does not mention reasonable care, but effectively
places an absolute duty on manufacturers to warn of all
foreseeable dangers.
Both developments constitute significant departures
from traditional negligence principles and require
corrective action by the Minnesota Supreme Court.

THE ESTABLISHMENT OF A NEGLIGENCE
IIN MINNESOTA
STANDARD FOR FAILURE TO WARN CLAIMS
For liability to rest for failure to warn, the plaintiff
must plead and prove the claim under a cognizable
legal theory. In Minnesota, historically and presently,
that theory is negligence, or the failure to use rea
sonable care.
Before the adoption of strict products liability in
Minnesota, liability for failure to warn clearly turned
on the negligence of the manufacturer or seller. In
Westerberg v. School District No. 792, Todd County, 276
Minn. 1, 148 N.W.2d 312 (1967), in reversing a jury
verdict against the manufacturer of laundry equipment
for failure to warn and instruct, the Minnesota Supreme
Court specifically noted that liability for failure to
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warn "rests on negligence" and requires "establishment
of negligence." Id. at 7, 11, 148 N.W.2d at 316, 318.
Several months later in McCormack v. Hankscraft Co.,
278 Minn. 322,154 N.W.2d 488 (1967), the supreme court
adopted the theory of strict liability in tort, but based
liability for failure to warn on negligence principles:
At this late date in the development of the law relating to
the tort liability of manufacturers of all types of products
for injuries caused by their products, there can be no
doubt that a manufacturer is subject to liability for a
failurexte use reasonable' care in the design of its product
to any user or consumer, including any person who may
reasonably be expected to be in the vicinity of its use, to
protect against unreasonable risk of physical harm while
the product is used for its intended purpose. Such liability
may equally be predicted upon a failure to use reasonable
care in giving adequate and accurate instructions as to the
use of the product and a warning as to any dangers
reasonably foreseeable in its intended use.
Id. at 331-32, 154 N.W.2d at 496 (emphasis added).
The McCormack court reversed the district court's order
for judgment notwithstanding the verdict, holding that
"the evidence justified the jury in finding that
defendant failed to exercise reasonable care to inform
users, including plaintiff's parents, of the scalding
temperatures of the water and to warn of the dangers
reasonably foreseeable in the use of the vaporizer." Id.
See also Lovejoy v. Minneapolis-Molitie Power Imple ment Co., 248 Minn. 319, 79 N.W.2d 688 (1956).
In the several years following adoption of strict
products liability, the Minnesota Supreme Court strug gled with its formulation of a standard of recovery for
failure to warn. In some of its statements of the duty to
warn standard, the court omitted references to "negli
gence" or "failure to use reasonable care." In Gryc v.
Dayton Hudson Corp., 297 N.W.2d 727 (Minn.), aff'd,
447 U.S. 921 (1980), affirming an award of punitive
damages against a textile manufacturer, the court quot
ed approvingly from Karjala v. Johns Manville Pro ducts Corp., 523 F.2d 155,158 (8th Cir. 1975):
Under Minnesota law, a manufacturer has a duty to warn
users of its products of all dangers associated with those
products of which it has actual or constructive knowledge.
Failure to provide such warnings will render the product
unreasonably dangerous and will subject the manu
facturer to liability for damages under strict liability in tort.
297 N.W.2d at 739. Similarly, in Frey v. Montgomery
Ward & Co., 258 N.W.2d 782 (Minn. 1977), the court
avoided references to negligence as the basis for recov
ery for failure to warn:
[W]hen the seller knows or should anticipate that an
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inexperienced purchaser might use the item sold in a
particular manner, the seller has a duty to warn of any
dangers which might arise from that use if the seller knows
or should realize that it is likely to be dangerous for such
use and has no reason to believe that the purchaser will
comprehend the danger.
Id. at 786. Yet, negligence principles continued to
permeate failure to warn theory, as even the Frey court
noted that "the manufacturer's duty to warn must rest
on foreseeability." Id. at 788.
The 1980's brought into sharper focus the proper
standard for a product liability recovery. In Holm v.
Sponco Manufacturing, 324 N.W.2d 207 (Minn. 1982),
and more explicitly, in Bilotta v. Kelley Co., 346
N.W.2d 616 (Minn. 1984), the supreme court adopted a
reasonable care balancing test for use in design defect
cases, focusing "on the conduct of the manufacturer in
evaluating whether its choice of design struck an
acceptable balance among several competing factors."
346 N.W.2d at 622. In Bilotta, the court noted that it
had "recognized that failure-to-warn claims are based
on a concept of negligence." Id. Additionally, Justice
Simonett, in separate opinions in Holm and Bilotta,
reaffirmed his view that there is no difference between
negligence and strict liability in warning cases. Holm,
324 N.W.2d at 215; Bilotta, 346 N.W.2d at 625-27.
One month after Bilotta, however, in Hauenstein v.
Loctite Corp., 347 N.W.2d 272 (Minn. 1984), the
supreme court stated that "[w]hether there is a
difference between the duty to warn in a strict liability
case and the duty to warn in a negligence case is an issue
of first impression in this state." Id. at 274. The court
then noted:
Several jurigdictions have recognized that the standard for
the duty to warn in strict liability cases is based upon
concepts of negligence. If the failure to warn is not
negligent, the product is not "defective," and there is no
strict liability.
Id. The Hauenstein court found that strict liability and
negligence theories of failure to warn were "parallel,"
id., but did not expressly merge the theories. The court
did, however, hold that a plaintiff must elect one
theory for submission to a jury in a failure to warn case:
[W]e hold that hereafter, where the plaintiff seeks
damages for both negligence and strict liability based
solely upon failure to warn, the plaintiff may submit the
case to the jury on only one theory. The plaintiff can plead
and prove at trial either or both theories, but by the time
the parties rest, the plaintiff must announce whether the
case will be submitted to the jury on negligence or strict
liability.
Id. at 275.
In Bilotta, the court noted one of the few possible
differences between strict liability and negligence in a
failure to warn case:
The distinction between strict liability and negligence in
design-defect and failure-to-warn cases is that in strict

Later opinions ... make it clear
that failure to warn claims
rest on negligence theory
and that a plaintiff must prove
that a danger was reasonably
foreseeable to the manufacturer
to impose liability for failure to warn.
liability, knowledge of the condition of the product and
the risks involved in that condition will be imputed to the
manufacturer, whereas in negligence these elements
must be proven.
346 N.W.2d at 622. Later opinions, however, make it
clear that failure to warn claims rest on negligence
theory and that a plaintiff must prove that a danger
was reasonably foreseeable to the manufacturer to im
pose liability for failure to warn.
In Peterson v. Little Giant Glencoe Portable Elevator,
349 N.W.2d 2.80 (Minn. Ct. App. 1984), aff'd in part,
rev'd in part, 366 N.W.2d 111 (Minn. 1985), the court of
appeals, citing Bilotta and Bigham v. J.C. Penney Co.,
268 N.W.2d 892 (Minn. 1978), stated that "[fiailure to
warn is a negligence issue." 349 N.W.2d at 284. In
Continental Ins. Co. v. Loctite Corp., 352 N.W.2d 460,
462 (Minn. Ct. App. 1984), the court of appeals again
acknowledged that "[n]ormally, failure to warn of a
possible danger in the use of a product is a question of
negligent conduct for the jury." Similarly, in Willmar
Poultry Co. v. Carus Chemical Co., 378 N.W.2d 830
(Minn. Ct. App. 1985), pet. for rev. denied (Minn. Feb.
14 and 19, 1986), the court stated that it was "wellrecognized that 'failure to warn' strict liability actions
are based on negligence concepts.... In a strict liability
'failure to warn' case, a manufacturer is only required to
warn of foreseeable risks in its product." Id. at 836-37.
The supreme court has taken the same position. In
Germann v. F.L. Smithe Machine Co., 395 N.W.2d 922
(Minn. 1986), the court noted without comment that it
had "adopted the position that strict liability for
failure to warn is based upon principles of negligence."
Id. at 926 n.4. Finally, in Balder v. Haley, 399 N.W.2d
77 (Minn. 1987), the supreme court quoted approvingly
from Frey that there is "no duty to warn of an improper
use that could not have been foreseen." 399 N.W.2d at
81 (quoting Frey, 258 N.W.2d at 788).
Minnesota's adoption of negligence as the standard
for recovery in a failure to warn case conforms to the
leading United States authority on tort law:
It is commonly said that a product can be defective in the
kind of way that makes it unreasonably dangerous by
failing to warn or failing adequately to warn about a risk or
hazard related to the way a product is designed. But
notwithstanding what a few courts have said, a claimant
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who seeks recovery on this basis must, according to the
generally accepted view, prove that the manufacturerdesigner was negligent. There will be no liability without a
showing that the defendant designer knew or should have
known in the exercise of ordinary care of the risk or hazard
about which he failed to warn. Moreover, there will be no
liability unless manufacturer failed to take the precautions
that a reasonable person would take in presenting the
product to the public. Although this ground of recovery is
sometimes referred to as strict liability, it is really nothing
more than a ground of negligence liability described as a
sale of a product in a defective condition ....
W. Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and
Keeton on The Laws of Torts § 99, at 697 (5th ed. 1984)
(hereinafter cited as Prosser). Many other jurisdictions
have followed the same approach. See, e.g., Miller v.
Caterpillar Tractor Co., 697 F.2d 141 (6th Cir. 1983)
(Michigan law); Henkel v. R & S Bottling Co., 323
N.W.2d 185, 188 (Iowa 1982) ("Whether a warning is
required is to be determined by standards of reasonable
care."); Cooley v. Carter-Wallace Inc., 102 A.D.2d 642,
478 N.Y.S.2d 375, 379 (N.Y. App. Div. 1984) ("Where
as here, the theory of liability is the failure to
adequately warn, negligence and strict liability are
equivalent.... The failure to warn is essentially a case
of negligence.. ..").
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THE PROPER ROLES OF COURT AND JURY
IN DECIDING FAILURE TO WARN CLAIMS
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B. The Germann Approach
The trial court in Germann v. F.L. Smithe Machine
Co., 381 N.W.2d 503 (Minn. Ct. App.), aff'd, 395
N.W.2d 922 (Minn. 1986), followed this traditional
approach in submitting to the jury the issue of whether
the manufacturer had breached its duty to warn.
Germann involved a hydraulic press consisting in part
of a stationary table and a moving table. As designed,
the machine contained a safety bar to prevent the
operator from becoming entangled between the two
tables. On the day of the accident, the safety bar was
not attached, and plaintiff's leg was caught between
the tables. Plaintiff alleged that the press manu
facturer was liable in strict liability for failure to
provide warnings of the danger of operating the
machine without the safety bar in place. The failure to
warn claim was submitted to the jury, which found for
the plaintiff, and defendant appealed.
The court of appeals held that "the issue of the
foreseeability of the danger arising from failure to
maintain the safety devices was properly a jury
question," 381 N.W.2d at 508, and that "the jury could
reasonably have inferred that [the manufacturer]
should have foreseen that [the safety bar] would
become unattached." Id. at 509. Thus, the court of
appeals found that the duty to warn issue, which
turned on foreseeability, was properly a jury issue, and
the jury's verdict was affirmed.

A. The Traditional Approach
For decades, Minnesota courts have reserved for the
jury the issue of a defendant's negligence.
That negligence and contributory negligence are for
the determination of the jury where the facts are disputed
is commonplace. In fact, these issues remain the
exclusive property of the jury though the facts are
undisputed if different minds, in applying legal criteria of
due care to the conduct of the parties, might reasonably
arrive at different conclusions, or might reasonably
disagree as to the inferences to be drawn from the facts.
Nees v. Minneapolis St. Ry. Co., 218 Minn. 532,535, 16
N.W.2d 758, 761 (1944). Thus, the supreme court has
consistently held that whether a defendant has
breached its duty to warn is a jury issue. See Bilotta v.
Kelley Co., 346 N.W.2d at 623 ("whether appellant
could have reasonably foreseen or anticipated that
dock workers would fail to comprehend the dangers of
a dockboard falling upon movement of a truck-trailer
bed away from the dock was a jury question"); Frey
v. Mongtomery Ward & Co., 258 N.W.2d at 788
("Whether McGraw-Edison reasonably could have
foreseen or anticipated the use of its space heaters in
house trailers and thus whether the risk for which
there was no warning was a reasonably foreseeable one
was properly a jury question."); McCormack v. Hanks craft Co., 278 Minn, at 331,154 N.W.2d at 496 (evidence
justifies jury's finding that defendant failed to warn of
dangers in vaporizer).
4

MN A SPRING 1988

The supreme court's reallocation
of court and jury roles in Germann
appears to be based upon a misreading
of the only authorities cited
in support of the change.
The supreme court affirmed the court of appeals'
decision in Germann, but employed a fundamentally
different analysis in deciding whether the product was
defective and unreasonably dangerous for lack of a
warning. The supreme court framed the issue in the case
as "whether .. . the manufacturer had the legal duty to
warn users or operators of the machine of the dangers
inherent in its operation without having the designed
safety devices functionally operative." 395 N.W.2d at
923. The court then stated that "whether a legal duty
to warn exists is a question of law for the court - not one
for jury resolution." Id. at 924. The court issued the
following guidelines for determining whether there is a
duty to warn under particular circumstances:
In determining whether the duty exists, the court goes to
the event causing the damage and looks back to the
alleged negligent act. If the connection is too remote to
impose liability as a matter of public policy, the courts
then hold there is no duty, and consequently no liability.
On the other hand, if the consequence is direct and is the

In Germann, Balder, and Kallio,
the supreme court in effect
instructed trial courts to decide
whether... a manufacturer
must warn against a specific danger.
type of occurrence that was or should have been
reasonably foreseeable, the courts then hold as a matter of
law a duty exists. Other issues such as adequacy of the
warning, breach of duty and causation remain for jury
resolution.
Id. at 924-25. After reviewing the facts of Germann, the
court held as a matter of law that the manufacturer did
have a duty to warn of the specific danger alleged by
plaintiff:
If the safety bar was not properly reattached, there would
be exposure to a user-operator of increased danger of
injury of the type the safety bar had been designed to
prevent. This misuse was forseeable; it was not remote;
and the danger of injury to a user because of the misuse
was likewise foreseeable. Therefore, we hold [the
manufacturer] had a legal duty to warn operators of the
peril of running the press without a properly attached and
operating safety bar.
Id. at 925.
In Balder v. Haley, 399 N.W.2d 77 (Minn. 1987), the
supreme court reaffirmed the roles of court and jury
established in Germann for failure to warn cases. In
Balder, the jury had found in favor of defendant
Honeywell on design and failure to warn claims
involving a gas valve in a water heater. The court of
appeals reversed, finding under the evidence that
Honeywell had breached its duty to warn. Balder v.
Haley, 390 N.W.2d 855 (Minn. Ct. App. 1986). The
supreme court reversed the court of appeals' decision
and reinstated the trial court's judgment dismissing the
warning claims against Honeywell. Following its new
requirement that the court decide whether there is a
legal duty to warn, the supreme court stated that the
trial court had erred in allowing "the existence of a
duty to warn to go to the jury in the first place." 399
N.W.2d at 81. After reviewing the evidence, the
supreme court found that the product misuse involved in
the case could not have been reasonably foreseen by
Honeywell.
Finally, in Kallio v. Ford Motor Co., 407 N.W.2d 92
(Minn. 1987), the supreme court again decided as an
issue of law whether a manufacturer had an obligation
to warn. Finding that Ford had knowledge of an "il
lusory park" problem with automatic transmissions,
and that there was a "high accident incidence," the
court ruled that "Ford had a legal duty to warn
purchasers of its vehicles of the danger." Id. at 99.
In Germann, Balder, and Kallio, the supreme court in

effect instructed trial courts to decide whether, under
the particular circumstances, a manufacturer must warn
against a specific danger. In essence, the supreme court
held that the trial judge, rather than the jury, must
find whether the standard of care requires a warning
under the circumstances. Presumably, the trial judge
must also decide any fact issue necessary to the duty to
warn determination, such as whether the manufacturer
could have reasonably foreseen the danger or whether
the manufacturer had "reason to believe that the users
will comprehend the risk." Kallio, 407 N.W.2d at 99.
Huber v. Niagara Machine. & Tool Works, 417
N.W.2d 740 (Minn. Ct. App.), pet. for rev. granted
(Minn. March 23, 1988), illustrates the application of
this new approach to failure to warn claims. This case
involves a punch press manufactured by one company,
distributed by a second company, and equipped with a
foot switch manufactured by Allen-Bradley Company.
The foot switch replaced dual palm buttons as a means
for activating the press. The foot switch was delivered
with a shield over the activating treadle and a front
guard shielding the treadle, requiring the operator to
move the guard back with a motion of the foot before
the foot can access the treadle. The front guard was
removed before the accident. Plaintiff slipped on a wet
floor and activated the foot switch, cycling the punch
press while his hand was in the press. Plaintiff
alleged that Allen-Bradley had failed to warn of
foreseeable misuse of the switch. The trial court grant
ed summary judgment to Allen-Bradley dismissing
plaintiff's failure to warn claims.
The court of appeals, citing Balder and Germann for
the principle that "[w]hether there is a legal duty to
warn users of dangers of using a machine when a safety
device is not attached is a question of law for the
court," 417 N.W.2d at 742, not only reversed the trial
court's summary judgment for Allen-Bradley, but ruled
as a matter of law that Allen-Bradley had a "duty to
warn of the danger inherent in the use of a footswitch to
override a point of operation guard." Id. at 743. In
reaching this conclusion, the court resolved a number of
fact issues:
ABC should have anticipated the foot switch would be
used to override point of operation safety mechanisms,
such as dual hand controls.... Removal of the front guard
was also foreseeable, considering that production speed
would be at a premium in the setting in which it would be
used, and the guard in question slowed down the process.
It is foreseeable that an inexperienced operator like
appellant would conclude the top shield adequately
protected the treadle, and would be unaware additional
protection had once existed but had been removed.
Id.
The Huber decision acutely illustrates the effect of
the supreme court's new approach to deciding failure to
warn claims. The court of appeals in Huber decided a
number of fact issues to conclude that the manufacturer
MN A SPRING 1988
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had a "duty" to warn of a particular danger. For the
court of appeals, the manufacturer's obligation to warn
turned on the foreseeability of several matters, but the
issue could also depend on whether "the manufacturer
has . . . reason to believe that users will comprehend
the risk," 417 N.W.2d at 743, or other factors. Before
Germann, these fact questions and the "duty" issue
would have been reserved for the jury. Indeed, in
Germann, Balder, and Kallio, these issues were sub
mitted to juries by the trial courts, and the jury in each
case reached the same decision that the supreme court
later concluded the trial court should have made as a
matter of law.
C. Properly Defining the Duty and Standard of Conduct
Issues
The effect of the Germann approach is that it takes
away from the jury the question of whether reasonable
care requires a warning under the circumstances. This
question - erroneously defined in Germann as the duty
issue - has been reserved for decades for jury resolution.
The supreme court's reallocation of court and jury roles
in Germann appears to be based upon a misreading of
the only authorities cited in support of the change.
The Minnesota Supreme Court was correct in stating
in Germann and its progeny that the duty issue is for
the court, but the court erred in defining the duty issue.
Prosser defines the issue as:
whether . .. such a relation exists between the parties that
the community will impose a legal obligation upon one for
the benefit of the other - or, more simply, whether the
interest of the plaintiff which has suffered invasion was
entitled to legal protection at the hands of the defendant.
Prosser § 37, at 236. Thus, the critical aspect of the true
duty issue is the relationship between plaintiff and
defendant. The question for the court is whether public
policy should impose a standard of conduct to govern
the actions of one party in this relationship toward the
other. Thus, a physician owes a duty to patients, a pos
sessor of land owes a duty to invitees, and an auto
mobile operator owes a duty to passengers.
It is clear that a manufacturer owes a duty to persons
who use, or are affected by the use of, its product.
Duty is essentially a question of whether the relation
ship between the actor and the injured person gives rise to
any legal obligation on the actor's part for the benefit of
the injured person.
It is well established that placing a product on the
market creates the requisite relationship between a
manufacturer, wholesaler and retailer and persons affect ed by use of the product giving rise to a legal obligation or
duty to the persons so affected. A manufacturer owes the
consumer an obligation to avoid negligent conduct.
Moning v. Alfono, 400 Mich. 425, 254 N.W.2d 759, 765
(1977). As Prosser notes, "[i]t is no part of the province
6
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of a jury to decide whether a manufacturer of goods is
under any obligation for the safety of the ultimate
consumer
" Prosser § 37, at 236. This is the true duty
issue resolved decades ago by the courts. It is not an
issue requiring a case-by-case determination.
Several decisions of the Minnesota Supreme Court
illustrate the true duty issue in other contexts. In Cairl
v. State, 323 N.W.2d 20 (Minn. 1982), for example, the
court held that state and county agencies and
employees charged with the care and treatment of an
alleged arsonist had a duty to warn third persons of his
dangerous propensities.
We think that defendants in this case, in particular those
defendants from the Minnesota Learning Center who
were charged with the care and treatment of Tom
Connolly, did occupy the requisite special relationship
with Tom Connolly such that under certain circumstances,
discussed infra, they would be under a duty to warn third
persons of Tom Connolly's dangerous propensitities. . . .
Accordingly, when we speak of a duty to warn we speak in
terms of having first found the requisite relationship to
exist.
Id. at 25 n.7. In Cairl the relationship between plain
tiff and defendant which gave rise to a duty actually
was based on the defendant's special relationship with
another person - the patient. This duty to warn existed
"only when specific threats were made against specific
victims." Id. at 26. Because Tom Connolly had not
presented a threat to specific victims, the court found as
a matter of law that the defendants had not breached
their duty to warn. See also Lundgren v. Fultz, 354
N.W.2d 25 (Minn. 1984) (psychiatrist had duty of
reasonable care toward third persons to prevent harm
from patient; whether it was foreseeable that patient
would shoot plaintiff's decedent after defendant psy
chiatrist returned guns to patient was a jury issue);
Grisim v. Tapemark Charity Pro-Am Golf Tournament,
415 N.W.2d 847 (Minn. 1987) (amateur golfer had no
duty to shout a warning to plaintiff observer upon
teeing off in charity tournament).
Once the duty issue is resolved, the court is to
determine "the standard of conduct required of the
defendant," Restatement (Second) of Torts § 328B (1965)
(hereinafter cited as Restatement), or "the general
standard of conduct," Prosser § 37, at 236.
In negligence cases,... the duty, in theory at least, always
requires the same standard of conduct, that of a reason
able person under the same or similar circumstances ....
Since the standard is a legal rule, from which the jury are
not free to deviate, it is a matter of law, and is to be applied
by the court.
Id.
The authorities cited by the court in Germann make
it clear that it is then for the jury to determine
"whether the defendant has conformed to the standard
of conduct required by the law," Restatement § 328C, or
"the particular standard of conduct," Prosser § 37, at
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237. This role of the jury is succinctly descibed by both
authorities:
Since it is impossible to prescribe definite rules in advance
for every combination of circumstances which may arise,
the details of the standard must be filled in in each
particular case. The question then is what the reasonable
person would have done under the circumstances. Under
our system of procedure, this question is to be determined
in all doubtful cases by the jury
Prosser § 37, at 237.
Since it is impossible to prescribe definite rules of conduct
in advance for every combination of circumstances that
may arise, and the fact situations are infinitely variable,
the law resorts to formulae which state the standard in
broad terms without attempt to fill it in in detail. The
common formula for the negligence standard is the
conduct of a reasonable man under like circumstances. In
applying this standard under the instructions of the court,
the jury normally is expected to determine what the
general standard of conduct would require in the
particular case, and so to set a particular standard of its
own within the general one.
Restatement § 328C (comment on clause (b)).
The distinction between the true duty issue and the
particular standard of conduct issue - effectively
merged by the court in Germann - is carefully explained
in Moning, 400 Mich. 425, 254 N.W.2d 759, involving a
claim that the manufacturer and seller of slingshots
were negligent in marketing the product directly to
children.
It is now established that the manufacturer and
wholesaler of a product, by marketing it, owe a legal duty
to those affected by its use., The duty of a retailer to a
customer with whom he directly deals was well established
long before the manufacturer and wholesaler were held to
be so obligated. The scope of their duty now also extends
to a bystander. All the defendants were, therefore, under
an "obligation for the safety" of Moning; they owed him a
duty to avoid conduct that was negligent.
Whether it would be a violation of that obligation to
market slingshots directly to children is not a question of
duty, but of the specific standard of care: the reason
ableness of the risk of harm thereby created.
254 N.W.2d at 762.
The distinction between "duty" and "particular
standard of conduct" is also demonstrated by consi
dering another type of product liability case, involving
an allegation that a particular machine component
should have been covered by a guard. After Bilotta v.
Kelley Co., 346 N.W.2d 616, this design defect allega
tion is to be decided under a reasonable care standard.
Certainly, the manufacturer would concede (or the court
would rule) that the manufacturer owed a duty toward
an injured plaintiff, a product user, in this case. The
duty, as Bilotta prescribes, is one of reasonable care in
the design of the product. Whether the product should
have been equipped with the guard is a question that
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The court should act
at its next opportunity
to restore the jury's right to decide
what reasonable care requires of
manufacturers in Minnesota.
clearly would be submitted to the jury, unless the court
found that the facts were such that reasonable jurors
could not disagree on the issue. What reasonable care
requires under the circumstances (a guard or not), the
"particular standard of conduct" issue, is clearly for jury
resolution. Just as a court would not decide whether the
machine should be equipped with a guard (unless the
facts were "undisputed"), the court should not decide
whether reasonable care requires a warning under the
circumstances.
The significance of the question of whether reason
able care requires any warning under the circumstances
is easily seen when the two types of failure to warn
cases are considered. When the manufacturer has given
no warning, the only negligence issue is whether the
manufacturer in the exercise of reasonable care should
have given a warning. This question is also important
in cases in which the manufacturer has given some
warning, but the warning is allegedly inadequate. In
such a case, a jury may find that the circumstances
required no warning, concluding that the manufacturer
did not violate reasonable care by giving the warning
that it did. Even in a case in which the jury decides
that reasonable care requires some warning, there must
be a determination of exactly what warning reasonable
care requires before the manufacturer's conduct can be
compared to that standard. Thus, the issues of whether
reasonable care requires a warning and the adequacy of
a warning are critically related.
Even if the reasonable care issue is properly reserved
for the jury, the court of course retains its traditional
role of deciding preliminarily whether there is a fact
issue for the jury. Thus, if the facts are "undisputed,"
the court may decide the issue as a matter of law. The
court may exercise this function in a negligence case in
two ways:
If the evidence is such that no reasonably intelligent
person would accept it as sufficient to establish the
existence of a fact essential to negligence, it becomes the
duty of the court to remove the issue from the jury, and to
nonsuit the plaintiff, or to direct a verdict for the de
fendant, or to set aside a verdict once rendered.
It is possible to say, in many cases, that the conduct of the
individual clearly has or has not conformed to what the
community requires, and that no reasonable jury could
reach a contrary conclusion. The court must then direct a
MN A SPRING 1988
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verdict for the plaintiff or for the defendant, or even set
aside a verdict once rendered;....
Prosser § 37, at 236-37.
The question of what reasonable care requires under
the circumstances is normally reserved for jury
resolution so that an actor's conduct is subject, within
limits, to community judgment.
Under our system of procedure, [the question of what the
reasonable person would have done under the cir
cumstances] is to be determined in all doubtful cases by
the jury, because the public insists that its conduct be
judged in part by the man in the street rather than by
lawyers, and the jury serves as a shock-absorber to cushion
the impact of the law.
Prosser § 37, at 237. As stated in Monitig:
The preference for jury resolution of the issue of
negligence is not, however, simply an expedient reflecting
the difficulty of stating a rule that will readily resolve all
cases; rather, it is rooted in the belief that the jury's
judgment of what is reasonable under the circumstances
of a particular case is more likely than the judicial
judgment to represent the community's judgment of how
reasonable persons would conduct themselves.
254 N.W.2d at 763. The courts effectively silence the
community's standards and judgment when they remove
the reasonable care question from the jury.

m

INCORPORATING A NEGLIGENCE STAN
DARD IN THE JURY INSTRUCTION FOR
FAILURE TO WARN
A. Reasonable Care Standard
If all aspects of the question of what reasonable care
requires of a manufacturer in a failure to warn case are
reserved for jury determination, then the focus turns to
the instruction given to the jury to resolve the claim.
When the courts have so clearly declared failure to
warn claims to rest on a negligence standard in Minne
sota, one would expect that the pattern jury instruction
for failure to warn would incorporate a reasonable care
standard. Unfortunately, the new approved instruc
tion, JIG III 119, Minnesota Jury Instruction Guides (3rd
ed. 1986), fails to mention reasonable care, but instead
imposes an absolute duty on manufacturers to warn of
all foreseeable dangers:
[A product is in a defective condition unreasonably
dangerous to the (user or consumer) (user's or consumer's
property) if the (manufacturer) (seller) knew or reasonably
could have discovered the danger involved in the use of
the product, and if the product is not accompanied by
adequate (warnings) (instructions).]
[If the (manufacturer) (seller) knew or reasonably could
have discovered the danger involved in the use of the
product, and if the product is not accompanied by
adequate (warnings) (instructions) then the (manu
facturer) (seller) is negligent.]
A (manufacturer) (seller) is obligated to keep informed
8
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of scientific knowledge and discoveries in its field.
A product (manufacturer) (seller) must
(Provide adequate warnings of dangers inherent in
improper use of the product, if the use is one that the
(manufacturer) (seller) should reasonably foresee.)
(Provide adequate instructions for the safe use of the
product.)
For a warning to be adequate it must be set out in such
a way that heeding the warning will make the product
reasonably safe for use. [The warning must be in a form
which could reasonably be expected to catch the attention
of, and be understood by, the ordinary user.]
Literally applied, this instruction mandates a
finding that a manufacturer has breached its duty by
not warning that knives cut, that an automobile can roll
on a hill and cause injury if the parking brake is not
applied, that alcohol can cause intoxication resulting
in accidents or physical problems, and that automobile
doors can be slammed on fingers - all foreseeable dan
gers to the manufacturers of these products. Each year,
automobiles fall through the ice on Minnesota lakes
and presumably the manufacturers of those automobiles
know of that danger. Should (or does) Minnesota law
really impose an obligation on those manufacturers to
warn of that danger, as the JIG III instruction appears
to do?
JIG III 119 does incorporate one negligence concept in
defining the manufacturer's duty, that of reasonable
foreseeability. The duty to warn should be limited to
those dangers which are known, or through the exercise
of reasonable care should be known, by the manu
facturer. This element of the instruction is proper,
because, as explained supra, the Minnesota courts have
rejected an imputed knowledge standard for strict
liability. JIG III 119, however, fails to incorporate two
other critical negligence principles - the concept of
reasonable care and the limitation of a manufacturer's
duty to warn of open and obvious dangers.

Reasonable care language
is critical because there are dangers
... which are foreseeable,
but against which manufacturers
in the exercise of reasonable care
would not warn.
If failure to warn claims are to be tested under a
negligence standard in Minnesota, then the instruction
to the jury should explain that the manufacturer's duty
is to exercise reasonable care in providing warnings and
instructions. Certainly, the drafters of JIG III recog
nized the importance of the reasonable care standard in
drafting the design defect instruction after the supreme

court in Bilotta v. Kelley Co., 346 N.W.2d 616, adopted
a reasonable care balancing test for deciding such
claims:
A manufacturer has a duty to use reasonable care when
designing a product, so as to avoid any unreasonable risk
of harm to (anyone who) (property that) is likely to be
exposed to harm when the product is put to its intended
use or to any use that is unintended but is reasonably
foreseeable.
.
What constitutes reasonable care will vary with the
surrounding circumstances. Reasonable care is the care
that a reasonably prudent person would exercise under
the same or similar circumstances.
The reasonable care to be exercised by a manufacturer
when designing a product will depend on all the facts and
circumstances, including, among others, the likelihood
and seriousness of harm against the feasibility and burden
of any precautions which would be effective to avoid the
harm. You are instructed that the manufacturer is obli
gated to keep informed of scientific knowledge and
discoveries in its field.
If the manufacturer did not use reasonable care when
designing the product in question, then the product is in a
defective condition unreasonably dangerous to the (user
or consumer) (user's or consumer's property.)
JIG III 117. To avoid absolute liability for failure to
warn of foreseeable dangers, it is equally important
that the failure to warn instruction recite the reason
able care standard.
Reasonable care language is critical because there
are dangers in the use of products which are foresee
able, but against which manufacturers in the exercise of
reasonable care would not warn. The jury instruction
should be framed to permit a manufacturer to argue, and
a jury to find, that a manufacturer did not breach its
duty to warn of certain foreseeable dangers.
A manufacturer may argue, for example, that the
exercise of reasonable care does not require it to give a
warning of an extremely remote, albeit foreseeable,
danger. Some courts have held that "[a] supplier of
goods ... is not required to provide a warning of danger
when the reasonable probability of injury is remote,
slight, or inconsequential." Henkel v. R & S Bottling
Co., 323 N.W.2d at 188 (sustaining directed verdict on
claim of failure to warn against the extremely rare
bursting of a carbonated beverage bottle). The manu
facturer may argue that reasonable care does not require
a warning of an extremely remote danger because such a
warning would have no effect on product users' conduct,
the warning would obscure the effect of other warnings
of more significant dangers, or the warning would add
to the proliferation and dilution of warnings generally.
The last ground requires further explanation, es
pecially in the context of a traditional risk-utility
balancing test that may be used to test a plaintiff's
claim that another warning should be added to the
product. As noted by commentators, while the dollar

JIG III 119 also fails to incorporate
any notion that a manufacturer
need not warn of dangers
which are open and obvious
to product users.
cost of an added warning may be minimal, too many
warnings may impose a cost to society which should be
considered in the balancing of risk and utility. Prosser
states that the notion "that one can warn against all
significant risks" is a "naive belief. Too much detail
can be counter-productive. A warning to be effective
must be read and understood." Prosser § 96, at 686. That
there is a societal cost from over-warning is further
explained in Twerski, Weinstein, Donaher & Piehler,
The Use and Abuse of Warnings in Products Liability Design Defect Litigation Comes of Age, 61 Cornell L.
Rev. 495, 514-15 (1976):
The unexamined premise that warnings are not costly in
risk-utility balancing is, in our considered opinion, highly
questionable. Warnings, in order to be effective, must be
selective. They must call the consumer's attention to a
danger that has a real probability of occurring and whose
impact will be significant. One must warn with dis
crimination since the consumer is being asked to
discriminate and to react accordingly. The story of the boy
who cried wolf is an analogy worth contemplating when
considering the imposition of a warning in a case of rather
marginal risk. . .. The warning process, in order to have
impact, will have to select carefully the items which are to
become part of the consumer's mental apparatus while
using the product. Making the consumer account men
tally for trivia or guard against risks that are not likely to
occur imposes a very real societal cost. Even when the
risks are significant, one must consider whether the
consumer will perceive them as significant. If the only way
to ensure that the consumer will consider them significant
is to oversell the warning by increasing its intensity, one
may again face the problem that all warnings will come
into disrepute as overly alarming.
A reasonable care instruction would properly permit a
manufacturer to argue, and a jury to find, that an
additional warning of a remote risk would be too costly
in relation to the benefit, either because such an ad
ditional warning may obscure warnings of other more
significant dangers involved in the product, or because
an additional warning would generally add to the
proliferation and dilution of warnings in society.
B. Open and Obvious Dangers
JIG III 119 also fails to incorporate any notion that a
manufacturer need not warn of dangers which are open
and obvious to product users. The instruction lacks such
language despite several pronouncements of this
limitation on a manufacturer's duty by the Minnesota
appellate courts in recent years. The issue was first
MN A SPRING 1988
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[T]he open and obvious danger defense
... is so fundamental
and frequently encountered
that it must be a key ingredient
of the basic failure to warn instruction.
addressed by the Minnesota Supreme Court in a
products liability case in VJesterberg v. School District
No. 792, Todd County, 276 Minn. 1,148 N.W.2d 312. In
that case, the supreme court summarized general duty
to warn principles, including the following.
It is . . . clear that there is no duty resting upon a manu
facturer or seller to warn of a product-connected danger
which is obvious, or of which the person who claims to be
entitled to warning knows, should know, or should, in using
the product, discover.
Id. at 8, 148 N.W.2d at 316.
The principle has been applied by the Minnesota
appellate courts to bar recovery by "sophisticated"
product users who, the courts have found as a matter of
law, should have known of the product dangers about
which they claimed warnings should have been given.
In Minneapolis Society of Fine Arts v. Parker-Klein
Associates Architects, Inc., 354 N.W.2d 816 (Minn.
1984), the supreme court held that the plaintiff could
not recover for a manufacturer's alleged negligence in
failing to warn of the sensitivity of its brick when
architects employed by the plaintiff should have
known of such sensitivities. See also Dahlbeck v. DICO
Co., 355 N.W.2d 157 (Minn. Ct. App. 1984), pet. for rev.
denied (Minn. Feb. 6,1985) (court sustained dismissal of
a claim for failure to warn of hazards of using a
particular switch when the manufacturer which had
purchased the switch for incorporation into its product
was aware of the potential for such hazards); Peppin v.
W.H. Brady Co., 372 N.W.2d 369 (Minn. Ct. App. 1985)
(manufacturer of a trim press could not recover contri
bution from a component supplier where the manu
facturer claimed that the supplier had a duty to warn
that its aluminum wire markers would conduct electri
city and the manufacturer knew of that fundamental
characteristic of aluminum).
The drafters of JIG III 119 acknowledge that the
Minnesota appellate courts have "taken the position
that there is no duty to warn when the dangers pre
sented by a product are within the professional know
ledge of the user." Authorities, JIG III 119, at 93
(emphasis added). But the supreme court's language
limiting a manufacturer's duty to warn does not confine
such limitation to products-used only by professionals.
When a product danger can reasonably be expected to be
known by non-professional consumers, the manufacturer
should have no duty to warn of that danger. Indeed,
10 MN A SPRING 1988

the Minnesota Court of Appeals recently applied this
principle in a case involving a consumer and consumer
product. In Mix v. MTD Products, Inc., 393 N.W.2d 18
(Minn. Ct. App. 1986), the court of appeals sustained
the trial court's judgment notwithstanding the verdict
setting aside a plaintiff's verdict on a failure to warn
claim. Plaintiff had alleged that the manufacturer of
a riding lawn mower had failed to warn that plaintiff
could be injured by slipping the engine belt on the trans
mission pulley of the mower while the engine was run
ning. The appellate court agreed with the trial court
that such an act presented "an obvious danger of which
a user need not be warned." Id. at 20.
The principle that a manufacturer should not be
obligated to warn of an open and obvious danger is root
ed in the reasonable care standard. If a product danger
is, or should be, known by expected product users, then a
manufacturer exercising reasonable care need not warn
of the danger as a matter of law. While the open and
obvious danger defense to a failure to warn claim might
be argued by a manufacturer under a reasonable care
standard, the principle is so fundamental and frequent
ly encountered that it must be a key ingredient of the
basic failure to warn instruction.
The open and obvious danger defense was not includ
ed in JIG III 119 because the drafters apparently were
divided or uncertain as to whether an open and obvious
danger is relevant to the duty issue or the causation
issue.
The authorities are divided on the issue of whether the
knowledge of a sophisticated user goes to the duty or
proximate cause issues. . . . The Minnesota Supreme
Court has not taken a position as to how the issue is to
be handled.

Authorities, JIG III 119, at 93. Careful analysis of the
duty and causation issues, however, leads to. the con
clusion that an open and obvious danger may defeat
both contentions, in different ways.
Once again, the "duty" issue in this context is really
the standard of conduct issue. That is, whether a manu
facturer should be obligated to warn of a particular
danger depends on the jury's application of the rea
sonable care standard. The manufacturer's duty of
reasonable care extends to all reasonably anticipated
users of the product, not just to the individual plaintiff.
Thus, the plaintiff's knowledge, while perhaps
relevant, is not determinative of whether reasonable
care requires a warning. Thus, as noted by Prosser, there
is no duty to warn of "a condition that would ordinarily
be seen and the danger of which would ordinarily be
appreciated by those who would be expected to use the
product." Prosser § 96, at 686-87 (emphasis added).
The causation issue, on the other hand, focuses on the
individual product user, whether it be the plaintiff or
another person using the product when the plaintiff is
injured. Thus, failure to warn is not the cause of an

vy/

accident or injury when the product user is actually
aware of the danger. See Mulder v. Parke Davis & Co.,
181 N.W.2d 882, 885 (Minn. 1970) ("where the only
issue is failure to communicate a warning, the [drug]
manufacturer is not liable if the [prescribing] doctor was
fully aware of the facts which were the subject of the
warning"); Balder v. Haley, 399 N.W.2d 77 (there was
no causal relationship as a matter of law between a
water heater gas valve manufacturer's alleged failure
to warn and the injury sustained by plaintiff when
plaintiff had had warnings of the danger of repairing a
leaking natural gas line to the water heater);
McCormick v. Custom Pools, Inc., 376 N.W.2d 471 (Minn.
The instruction should be framed
to permit a manufacturer to argue,
and a jury to find,
that the manufacturer
did not breach its duty to warn
of foreseeable dangers
that are remote or open and obvious
to expected users.
Ct. App.), pet. for rev. denied (Minn. Dec. 30, 1985)
(sustaining summary judgment against plaintiff on
claim that a swimming pool manufacturer should have
warned plaintiff of the risk of shallow diving when
plaintiff was aware of those risks); Willmar Poultry
Co. v. Carus Chemical Co., 378 N.W.2d 830 (plaintiff's
knowledge of the risks raised a fact question as to
causation for the jury).
,
The open and obvious danger defense to causation is
especially appropriate in instances in which, even
though reasonably foreseeable users of a product may
not be expected to discern a product danger, a particular
user actually knew of the danger before an accident.
Even though reasonable care may have required the
manufacturer to warn, a jury could conclude in this
instance that the lack of warning was not a cause of the
accident.

IV

CONCLUSION

In recent decisions, the Minnesota Supreme Court has
improperly reallocated the roles of court and jury in
failure to warn cases. In Germann and its progeny, the
court directed trial courts to decide as a matter of law
the issue of whether the manufacturer's duty requires a
warning of a specific danger under the circumstances.
Under traditional negligence principles, clearly appli
cable to failure to warn claims in Minnesota, this
question is properly reserved for the jury. The court's
broad, and erroneous, definition of the legal duty issue
must be corrected. The court should act at its next
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opportunity to restore the jury's right to decide what
reasonable care requires of manufacturers in Minnesota.
If the jury is to resolve the issue of whether the
manufacturer has negligently failed to warn, the jury
must have proper guidelines. Unfortunately, the pre
sent jury instruction does not incorporate a reasonable
care standard, but instead imposes an absolute duty on
manufacturers to warn of foreseeable dangers. The
instruction should be framed to permit a manufacturer
to argue, and a jury to find, that the manufacturer did
not breach its duty to warn of foreseeable dangers that
are remote or open and obvious to expected users. The
Minnesota District Judges Association or, if necessary,
the Minnesota Supreme Court, should revamp JIG III
119 to permit a manufacturer a defense to failure to
warn other than lack of foreseeability or causation.
A

PROPOSED JURY INSTRUCTION
FOR FAILURE TO WARN
A manufacturer has a duty to use reasonable care
in providing an adequate warning of any danger
involved in the use of a product which poses an un
reasonable risk of harm to persons or property when
the product is put to its intended use or to any use
that is unintended but is reasonably foreseeable.
What constitutes reasonable care will vary with
the surrounding circumstances. Reasonable care is
the care that a reasonably prudent person would ex
ercise under the same or similar circumstances.
In determining whether reasonable care requires
the manufacturer to provide a warning, you may
consider all the facts and circumstances, including,
among others/ the likelihood and seriousness of
harm and the feasibility, burden and effectiveness of
a warning.
A manufacturer may be required to provide a
warning only if the manufacturer knew or through
the exercise of reasonable care could have discovered
the danger involved in the use of the product. A
manufacturer is not required to warn of a danger
which would ordinarily be known and appreciated
by those who would be expected to use the product.
For a warning to be adequate it must be set out in
such a way that heeding the warning will make the;
product reasonably safe for use. The warning must be
in a form which could reasonably be expected to
catch the attention of, and be understood by, the
ordinary user.
If the manufacturer did not use reasonable care in
providing an adequate warning, then the manufac
turer is negligent.
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