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On May 12, 2011, Gov. Mark Dayton, in office for just a few months after narrowly defeating GOP 

nominee Tom Emmer, appointed his first judge, naming Ross Leuning to fill a vacancy in Albert Lea that 

was created by the retirement of the Hon. John A. Chesterman. 

It was a safe, if conventional, selection for a governor whose appetite for controversy was perhaps a bit 

muted by the rancor that pervaded the Capitol. Leuning’s bona fides were unlikely to elicit a peep of 

protest from even the most eager critic. At the time of his appointment, he was a captain in the U.S. 

Navy, serving as a judge advocate in Iraq but he’d also been a senior prosecutor in Olmsted County and 

a former partner at private firm. 

Flash forward 4½ years and Dayton is fast closing in on his 100th judicial appointment — or put another 

way, fast on his way to putting his personal stamp on roughly a third of the state’s judicial branch. And 

with the baby boomers fast moving into retirement age, that share is likely to swell before he leaves 

office. 

“By the end of the second term, with the silver tsunami being what it is, he could well wind up 

appointing upward of half the judiciary,” said Lee Sheehy, who has served as the chairman of the Judicial 

Selection Commission for Dayton’s entire tenure. 

For decades now, Minnesota governors have been touting their commitment to diversity in their judicial 

picks. In his two terms office, Arne Carlson appointed 29 women to the district court bench — at the 

time, more than any governor in history. He also got some additional cred as gender trailblazer for 

appointing the first woman — Kathleen Blatz — as chief justice of the Supreme Court. 

On the race, changes were less evident, with white candidates accounting for 93 percent of Carlson’s 

appointments. That needle didn’t budget much during Jesse Ventura’s term in office. (Data information 

on Tim Pawlenty’s 132 judicial appointments was not immediately available). 

Viewed through the historical lens, the demographic transformation of Minnesota’s bench during the 

Dayton administration seems all the more striking. 

In his 96 appointments to date, Dayton has now put eight African-Americans on the bench, along with 

eight Hispanics, one Asian-American and one Native American. Combined, that’s amounts to a 70 

percent increase in the racial diversity. And in Hennepin County, the state’s most populous county, the 

governor’s selections have more than doubled the number of non-white judges (from seven to 15). 

Dayton can also lay claim as the only Minnesota governor to put an African-American to the Supreme 

Court, which, with the appointments of Wilhelmina Wright and Natalie Hudson, he has done twice. 

(What about the recently retired Alan Page? He arrived on the court the old-fashioned way — by 

election). 

In terms of diversity, the biggest gains have been for women. Of the 1,726 people who applied to 

become judges during Dayton’s tenure, over 60 percent were men. Nonetheless, the governor’s 

narrowed that split to near equity with his selections, appointed 50 men and 46 women. That has 

boosted the overall ranks of female judges by 21 percent. 



The diversification of the bench is no accident. 

Lee Sheehy said Dayton’s emphasis on diversity has been a top priority from the outset, though, he 

emphasizes, not one driven by numerical quotas. 

“The governor’s request is provide him with candidates who reflect Minnesota. As Minnesota becomes 

more diverse, the candidates should reflect that trend,” said Sheehy. 

Sheehy said Dayton typically interviews three applicants for each vacancy, usually in the company of his 

general counsel (a post that was until recently occupied by Micah Hines, who was the first African-

American to occupy the position), as well as Sheehy and Andrew Olson, his director of appointments. 

Dayton’s not a lawyer. What sort of questions does he ask? 

“There aren’t any trick questions about judicial philosophy,” said Sheehy. While cautioning that he 

doesn’t speak for the governor, he said Dayton seems most keenly interested in assessing the 

temperament and demeanor of candidates. 

“As is often said, when someone appears in court it’s not usually the best day of their life — unless 

they’re getting married,” Sheehy observed. “So he wants to know if he were to appear in court, how 

that person would handle the courtroom, how they would dispense justice.” 

As a practical matter, it falls on Sheehy and fellow members of the commission to do most of the heavy 

lifting — and there can be lots of that, depending on location of the vacancy. When judicial retirements 

are announced in Hennepin County, Sheehy said, the winnowing can take several days, as commission 

members wade through up to 70 applications. In rural districts, the interest is typically less robust. 

Recruiting candidates — especially minority candidates — can be a challenge, said Sheehy. Even with 

the recent gains, non-white judges account for just 10 percent of the bench (up from 6 percent in 2010), 

while the share of women judges stands at 40 percent (up from 31 percent in 2010). 

That’s one reason that Dayton partnered with the judicial branch for a Judiciary Recruitment Summit — 

to draw in more members of the minority bar associations. 

Dayton appointees reflect a commitment to diversity when measured by gender and race, but what can 

be concluded about his appointees in terms of professional background? 

Of his seven most recent appointees to the district courts, for instance, six share a common trait: They 

all have experience as public defenders, with five working in a PD capacity at the time of the hire. 

When the governor’s most recent appointment, Stephen Smith, was tapped for the bench in Ramsey 

County, he was a criminal defense and employment lawyer with his own practice but he’d already put in 

14 years as an assistant public defender. The only one of the recent cohort who arrived with a 

conventional big firm background was Richard Kyle, Jr., a former shareholder at Fredrikson & Byron. 

Veteran trial lawyer George Soule, who chaired the Judicial Selection Commission during the Ventura 

administration and served on it in the Carlson Administration, said he hopes that pattern doesn’t signal 

a drift away from maintaining professional diversity in the judicial ranks. 

 



“I hope that Governor Dayton keeps private firm lawyers in the mix for appointments. That hasn’t 

happened much since his re-election. A private sector perspective will enhance the bench’s diversity,” 

he said. 

Sheehy said that he is familiar with such concerns. 

“There’s sometimes a perception that the commission favors lawyers from the public sector. I caution 

people before they reach that conclusion that many of the [appointees] had prior careers in the private 

sector,” he said. 

As Sheehy noted, analyzing the bench for professional diversity is a thornier than undertaking the task 

for race or gender. 

According Sam Fettig, the governor’s deputy press secretary, 32 of Dayton’s 85 district court appointees 

worked as prosecutors at the time of their appointment, 11 as public defenders, seven as public 

defenders who also had active private practices, and 11 came from the “other” sector. The latter 

includes employers such as Legal Aid, non-profits and academia. 

But those figures change in reviewing the applicant’s entire range of professional experience, with 27 of 

Dayton’s appointees — or roughly a third — having worked as public defenders at some point. 

While those numbers may appear to suggest a bias for prosecutors and public defenders, Sheehy said 

they reflect the real-world demands of the court system. 

“Depending on your chamber, 50 to 75 percent of the judiciary book of business these days is criminal or 

criminal related. So the fact that there are people with experience as a prosecutor or public defender in 

their career is mindful of the needs of the bench,” he said. 

Dayton’s Bench: By the Numbers 

Since he was elected, the governor has appointed 96 judges to District Court, Court of Appeals, and 

Supreme Court. Of those: 

•50 were men 

•46 were women 

•8 were African-American 

•8 were Hispanic 

•1 was Asian-American 

•1 was Native American 

 

 

Read more: http://minnlawyer.com/2015/11/19/dayton-on-pace-to-appoint-more-than-half-the-

judges-in-the-state/#ixzz3sR7BomcQ 


