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The Supreme Court’s recent decision in Daimler AG v. Bauman, 134 S. Ct. 
746 (2014), announced a sweeping change to the law of personal jurisdic-
tion. The Daimler Court held that a corporate defendant is subject to general 

personal jurisdiction — jurisdiction over suits unrelated to the defendant’s contacts 
with the forum — only where the corporation may fairly be “regarded as at home,” 
which is generally limited to the defendant’s state of incorporation and the state 
where it has its principal place of business. Id. at 760-61 & n.19. In announcing 
this strict standard, the Daimler Court rejected the rule, long applied by many 
lower courts, permitting the exercise of general jurisdiction in any forum where a 
corporate defendant maintained an office or was otherwise “doing business.” Id. 
at 761-62 & n.20.  

At least initially, Daimler was understood by many to have signaled the end of 
“doing business” as a basis for general, “all-purpose” jurisdiction. But since Daimler, 
a number of courts have issued decisions that, if widely adopted, would resurrect 
the “doing business” standard under another name, and would reduce the Supreme 
Court’s “at-home” requirement to a nullity. According to these courts, whenever an 
out-of-state corporation registers to do business with a secretary of state and appoints 
an agent for service of process, that defendant consents to general jurisdiction over all 
disputes brought in the courts of the forum state, regardless of whether the corpora-
tion is “at home” in that state. This sort of reasoning is, in our view, both foreclosed by 
Daimler and based on a theory of consent that is at odds with decades of personal-
jurisdiction jurisprudence under International Shoe Co. v. Washington. As a result, 
and as explained herein, courts should reject this consent-based theory of general 
jurisdiction and instead apply the “at home” standard expressly adopted in Daimler. 
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By John L. Tate

Anecdotal evidence suggests 
that a once common cross-exam-
ination technique — impeach-
ment with so-called “learned trea-
tises” — may be passing out of 
favor. If so, the trend should be 
reversed. Using a learned trea-
tise on an opposing expert is, at 
a minimum, an effective and ef-
ficient way to undermine his or 
her credibility. And in the right 
hands, cross-examination using a 
learned treatise can also build af-
firmative evidence supporting the 
cross-examiner’s case-in-chief.

The technique is rooted in 
Federal Rules of Evidence (FRE) 
803(18), the hearsay exception 
for “learned treatises, periodicals, 
or pamphlets.” The rule provides: 
“A statement contained in a trea-
tise, periodical, or pamphlet [is 
useable as evidence] if:

(A) the statement is called 
to the attention of an expert 
witness on cross-examina-
tion or relied on by the ex-
pert on direct examination; 
and
(B) the publication is estab-
lished as a reliable authority 
by the expert’s admission or 
testimony, by another ex-
pert’s testimony, or by judi-
cial notice.”
One recent commentator, who 

will go unnamed, summed up 

Cross-Examination 
Using Learned 
Treatises

PRACTICE TIP General Jurisdiction After Daimler  
AG v. Bauman

Registration As an End-Run Around At-Home Jurisdiction?

continued on page 8
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General Jurisdiction under 
InternatIonal Shoe

For 70 years, it has been settled 
law that due process permits a state 
court to exercise jurisdiction over 
an out-of-state defendant only when 
that defendant has certain “minimum 
contacts” with the forum such that 
the maintenance of the suit comports 
with “traditional notions of fair play 
and substantial justice.” Int’l Shoe 
Co. v. Washington, 326 U.S. 310, 316 
(1945) (quoting Milliken v. Meyer, 
311 U.S. 457, 463 (1945)). The cases 
applying International Shoe’s “mini-
mum contacts” standard have long 
recognized two categories of person-
al jurisdiction: specific and general. 
Helicopteros Nacionales De Colom-
bia v. Hall, 466 U.S. 408, 413-415 & 
nn. 8-9 (1984). Specific jurisdiction 
is dispute-specific; it applies when 
the plaintiff’s cause of action “aris[es] 
out of or relate[s] to” the defendant’s 
forum-directed contacts. Id. at 414 
n.8. General jurisdiction, by contrast, 
is dispute-blind. It arises only where 
the defendant’s relationship to the 
forum is so extensive as to warrant  
the exercise of jurisdiction over any 
and all cases involving that defen-
dant. Id. at 415 n.9.   

In the first 65 years after Inter-
national Shoe was decided, the Su-
preme Court decided just two gen-
eral jurisdiction cases — Perkins v. 
Benguet Consolidated Mining Co., 
342 U.S. 437 (1952), and Helicopteros 
Nacionales De Colombia v. Hall, 466 
U.S. 408 (1984). Neither Perkins nor 
Helicopteros, however, provided any 
bright-line test for determining when 
an out-of-state corporation’s con-
tacts with a forum support general 
jurisdiction, and as a result lower 
courts were largely left “to their own 

 devices in determining when a cor-
poration would or would not be sub-
ject to general jurisdiction.” Tanya J. 
Monestier, Where Is Home Depot “At 
Home”?: Daimler v. Bauman and the 
End of Doing Business Jurisdiction, 
66 Hastings L.J., 233, 241-42 (2014).  

In the absence of any clear stan-
dard, lower courts typically held 
that general jurisdiction was proper 
in any forum where an out-of-state 
corporation was “doing business,” ei-
ther by maintaining a staffed office 
in-state or by otherwise conducting 
“continuous and systematic” sales 
or advertising activity within the fo-
rum. See, e.g., Thomason v. Chemical 
Bank, 234 Conn. 281, 300 (1995). 
Under this line of cases, it was gen-
erally believed that large national 
manufacturers and retailers, with 
substantial operations all over the 
country, were properly subject to 
general jurisdiction in all 50 states. 
Todd David Peterson, The Timing of 
Minimum Contacts, 80 Geo. Wash. 
L. Rev. 202, 213-14 (2011). That un-
derstanding would begin to change, 
though, when the Supreme Court 
decided to take up the question of 
general jurisdiction in the first of two 
recent cases.  

the Goodyear decision and 
the introduction of the ‘at- 
home’ standard

After more than 25 years of silence 
on the standard for general jurisdic-
tion, the Supreme Court initially re-
turned to the issue in 2011, with its 
decision in Goodyear Dunlop Tires 
Operations, S.A. v. Brown, 131 S. 
Ct. 2846 (2011). The defendants in 
Goodyear were European tire man-
ufacturers — foreign subsidiaries 
of the Goodyear Tire and Rubber 
Company — that had been sued as 
a result of a fatal bus crash in France 
allegedly caused by the manufac-
turers’ tires. Two vacationing North 
Carolinians were killed in the crash, 
and their families elected to bring 
suit against the foreign tire manu-
facturers in a North Carolina state 
court. The defendants’ only contact 
with North Carolina was the fact 
that a small percentage of their tires 
had proceeded through the “stream 

continued on page 3
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of commerce” and had been distrib-
uted in the state by affiliates. Revers-
ing the judgment of an intermedi-
ate North Carolina appellate court, 
the Supreme Court unanimously 
concluded that this “stream of com-
merce” analysis — typically used as 
a basis for specific jurisdiction — 
was insufficient to support general, 
“all-purpose” jurisdiction over a suit 
unrelated to the defendants’ forum 
contacts. Id. at 2851-52, 2855.  

The result in Goodyear was unsur-
prising, as the expansive “stream of 
commerce” theory of general jurisdic-
tion embraced by the North Carolina 
court went far beyond any plausible 
theory of general jurisdiction. More 
significant than the result was the 
Court’s reasoning. Justice Ginsburg’s 
opinion for the unanimous Court re-
peatedly invoked a new formulation 
of the kinds of contacts that properly 
give rise to general jurisdiction. The 
Court stated, several times, that gen-
eral jurisdiction lies only in a forum 
where the defendant’s “affiliations … 
are so ‘continuous and systematic’ 
as to render [the defendant] essen-
tially at home.” Id. at 2851 (empha-
sis added). The Court explained that, 
under this standard, the “paradigm 
forum for the exercise of general ju-
risdiction” over an individual is “the 
individual’s domicile.” Id. at 2853-54 
(citing Int’l Shoe Co., 95 U.S. at 317). 
The Court also suggested that, for 
a corporation, the paradigm forum, 
such as the corporation’s “place of 
incorporation and principal place of 
business,” would be “an equivalent 
place.” Id. (citing Brilmayer et al., A 
General Look at General Jurisdiction, 
66 Texas L. Rev. 721, 728 (1988).)  

‘at-home’ Jurisdiction  
affirmed: daImler

Goodyear’s formulation of the gov-
erning standard strongly suggested 
that general jurisdiction should not 
extend beyond a corporate defen-
dant’s state of incorporation, princi-
pal place of business, and (in limited 
circumstances) some equivalent fo-
rum where a corporation may truly 
be regarded as “at home.” That sort 

of narrow standard is inherently in-
consistent with a regime, long em-
braced by lower courts, in which a 
defendant’s nationwide sales can re-
sult in the exercise of general juris-
diction in all 50 states. Nonetheless, 
the initial response to Goodyear from 
many courts and commentators was 
to resist this reading and to adopt a 
narrow interpretation of Goodyear’s 
holding. See, e.g., J.B. v. Abbott Labs., 
Inc., No. 12-385, 2013 U.S. Dist. 
LEXIS 15768, at *9 (N.D. Ill. 2013) 
(rejecting the defendant’s claim that 
“Goodyear created a ‘new standard’” 
under which “general jurisdiction ex-
ists only in a forum where the cor-
poration is ‘essentially at home’”); 
Meir Feder, Goodyear, “Home,” and 
the Uncertain Future of Doing Busi-
ness Jurisdiction, 63 S.C. L. Rev. 671, 
672 (2012) (noting that it had “been 
suggested” in some quarters “that 
the Court’s apparent restriction of 
general jurisdiction to corporations 
that are ‘essentially at home’ should 
be dismissed as ‘loose language,’ and 
that Goodyear should be limited to 
its ‘particular facts.’”).

Any doubt about the meaning of 
the Supreme Court’s “at-home” for-
mulation for general jurisdiction was 
nonetheless resolved two years later 
in Daimler. The case arose out of Ar-
gentina’s “Dirty War,” during which 
workers at a Mercedes Benz auto 
plant were allegedly targeted by the 
country’s military dictatorship as 
“subversives.” In 2004, the workers 
and their representatives filed suit 
in the Northern District of California 
against Daimler AG, the parent cor-
poration of Mercedes Benz Argentina, 
for wrongs perpetrated against these 
workers in Argentina. Daimler, 134 S. 
Ct. at 751-52. The plaintiffs claimed 
that Daimler was properly subject to 
suit in California on a theory of gener-
al jurisdiction. While Daimler, a Ger-
man corporation with headquarters in 
Stuttgart, lacked the “systematic and 
continuous contacts” with California 
needed to support general jurisdic-
tion, its New Jersey-based subsidiary, 
Mercedes-Benz USA, maintained sev-
eral offices in California, and distrib-
uted Daimler-manufactured automo-
biles throughout the state.  

Daimler had conceded in the low-
er courts that Mercedes-Benz USA 
was “subject to general jurisdiction 
in California.” Id. at 758. Initially, 
then, the key issue was whether 
the activities of Daimler’s American 
subsidiary could be imputed to the 
German parent for jurisdictional pur-
poses. Id. at 758-59. However, Justice 
Ginsburg’s opinion for an eight-Jus-
tice majority avoided that question 
and assumed that Mercedes-Benz 
USA’s activities were attributable to 
Daimler AG. The Court then held 
that, even taking into account the 
subsidiary’s contacts with California, 
the exercise of general jurisdiction 
over Daimler did not comport with 
due process, because Daimler was in 
no sense “at home” in California. Id. 
“[O]nly a limited set of affiliations 
with a forum,” the Supreme Court 
stated, “will render a defendant 
amenable to all-purpose jurisdic-
tion there.” Id. at 760. The Court ex-
plained that, for a corporation, the 
kinds of affiliations that give rise to 
general jurisdiction are limited to the 
defendant’s “place of  incorporation,” 
“principal place of business,” and 
perhaps, “in an exceptional case,” an 
equivalent  forum where a corpora-
tion may fairly be regarded as “at 
home.” Id. at 760-61 & n.19.  

In announcing and applying this 
standard, the Court expressly disap-
proved of the expansive view of gen-
eral jurisdiction applied in many low-
er courts. A corporation “operat[ing] 
in many places,” the Court noted, 
“can scarcely be deemed at home in 
all of them.” Id. at 762 & n.20. As a 
result, a standard that would permit 
the exercise of general jurisdiction in 
every state in which a corporation 
“engages in a substantial, continu-
ous, and systematic course of busi-
ness” would be “unacceptably grasp-
ing.” Id. at 761.

the daImler Backlash
The decisions in Goodyear and 

Daimler certainly seemed to have 
put the final nail in the coffin of 
“doing business” jurisdiction. But in 
the aftermath of Daimler, a number 
of litigants and courts have resur-
rected the theory under the rubric 

continued on page 4
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of  consent. These courts have ruled 
that, even if application of the Daim-
ler test would preclude general juris-
diction, a corporation that registers 
to do business in a state and appoints 
an agent for service of process — as 
is typically required by state statute 
in order to do business within a state 
— thereby consents to the exercise 
of general personal jurisdiction by 
the forum state’s courts.  

In order to reach this result, these 
courts have expressly relied on prec-
edents and principles decided under 
the old, pre-International Shoe per-
sonal-jurisdiction doctrine of Pen-
noyer v. Neff, 95 U.S. 714 (1878). Un-
der the Pennoyer regime, state-court 
jurisdiction to render judgment was 
grounded in territorial power based 
on the presence of a person or prop-
erty within the jurisdiction of a court. 
Courts sought to determine whether 
a corporate defendant was “doing 
business within the State in such 
manner and to such extent as to war-
rant the inference that it [was] pres-
ent there.” Phila. and Reading RR v. 
McKibbin, 243 U.S. 264, 265 (1917). 
In addition, cases under Pennoyer 
also held that jurisdiction could be 
founded on express or implied con-
sent, which included compliance 
with a state statute requiring ap-
pointment of an agent for service of 
process as a condition of conducting 
in-state business. See, e.g., Pa. Fire 
Ins. Co. v. Gold Issue Mining & Mill-
ing Co., 243 U.S. 93, 95-96 (1917). 
Since Daimler was handed down, a 
number of courts have dredged up 
this old case law in order to distin-
guish the Supreme Court’s recent “at 
home” precedent.  

For example, in Perrigo Co. v. 
Merial Ltd., No. 14-403, 2015 U.S. 
Dist. LEXIS 45214 (D. Neb. Apr. 7, 
2015), a Nebraska-based plaintiff 
brought suit in Nebraska federal 
court for an alleged breach of a 
settlement agreement by several 
European-based entities. The court 
acknowledged that any exercise of 
general jurisdiction would be im-
proper under Daimler, because the 

European defendants were not “at 
home” in Nebraska. Id. at *15-16. 
Nevertheless, the court, relying on 
Eighth Circuit precedent and pre-
International Shoe Supreme Court 
jurisprudence, held that appoint-
ment of an agent for service of pro-
cess constitutes binding consent to 
general personal jurisdiction in the 
forum state. Id. at *17-18. A number 
of other recent district court deci-
sions have reached similar conclu-
sions, holding that statutes man-
dating registration by out-of-state 
corporations and appointment of 
an agent for service of process 
warrant the exercise of general 
jurisdiction based on a theory of 
consent. See, e.g., Acorda Thera-
peutics, Inc. v. Mylan Pharms. Inc., 
78 F. Supp. 3d 572 (D. Del. 2015); 
Senju Pharm. Co., Ltd. v. Metrics, 
Inc., No. 14-3962, 2015 U.S. Dist. 
LEXIS 41504 (D.N.J. Mar. 31, 2015); 
Vera v. Republic of Cuba, No. 12-
1596, 2015 U.S. Dist. LEXIS 32846, 
at *25 (S.D.N.Y. Mar. 17, 2015); For-
est Labs., Inc. v. Amneal Pharms. 
LLC, No. 14-508, 2015 U.S. Dist. 
LEXIS 23215, at *46 (D. Del. Feb. 
26, 2015).  

Not every post-Daimler decision, 
however, has accepted this theo-
ry of consent by registration to do 
business. See Pub. Impact, LLC v. 
Bos. Consulting Grp., Inc., No. 15-
464,  2015 U.S. Dist. LEXIS 101398 
(M.D.N.C. Aug. 4, 2015); Astrazen-
eca AB v. Mylan Pharms., Inc., 72 F. 
Supp. 3d 549 (D. Del. 2014). These 
decisions have held that “registration 
to do business in [a] state” and “des-
ignation of a statutory agent for ser-
vice” cannot be construed as consent 
to general, all-purpose jurisdiction 
over any and all disputes. Public Im-
pact, 2015 U.S. Dist. LEXIS 101398, 
at *11-14. And these decisions have 
also recognized that any contrary 
rule treating “mere compliance with 
such statutes” as consent would be 
directly “at odds with Daimler,” as it 
would impose no meaningful limits 
on general jurisdiction and would 
continue to “expose companies with 
a national presence … to suit all 
over the country.” Astrazeneca, 72 F. 
Supp. 3d at 554-57.

the flaws in the General- 
Jurisdiction-By- 
consent reGime

Appeals presenting the viability of 
the registration-as-consent rule are 
currently pending before the Court 
of Appeals for the Federal Circuit. 
See Acordia Therapeutics Inc. v. 
Mylan Pharms. Inc., appeal dock-
eted, No. 15-1456 (Fed. Cir. March 
17, 2015); Astrazeneca AB v. Mylan 
Pharms., Inc., appeal docketed, No. 
15-1460 (Fed. Cir. March 17, 2015). 
Other appeals are sure to follow, 
and it seems likely that the issue will 
eventually have to be resolved by 
the Supreme Court. When that time 
comes, the Court should — and, in 
our view, likely will — reject the reg-
istration-as-consent rule as contrary 
to not just Daimler, but also decades 
of settled jurisprudence under Inter-
national Shoe.  

The principal problem with the 
registration-as-consent rule is that 
it is explicitly predicated upon out-
moded pre-International Shoe no-
tions of “consent” that were long ago 
discarded. Indeed, International Shoe 
criticized expansive caselaw on “con-
sent” as a “legal fiction.” 326 U.S. at 
318-19; see generally Philip B.  Kur-
land, The Supreme Court, the Due 
Process Clause, and the In Personam 
Jurisdiction of State Courts — from 
Pennoyer to Denckla: A Review, 25 U. 
Chi. L. Rev. 569 (1958). In the years 
since International Shoe, moreover, 
the Supreme Court has instructed that 
“[a]ll assertions of state-court jurisdic-
tion must be evaluated according to 
the standards set forth in Interna-
tional Shoe and its progeny,” not the 
discarded regime of Pennoyer. See 
Shaffer v. Heitner, 433 U.S. 186, 212 
(1977). Indeed, the Court has made 
it clear that “to the extent that prior 
decisions are inconsistent” with rule 
of International Shoe, “they are over-
ruled.” Id. at 212 n.39. And Daim-
ler itself expressly stated that case 
law “decided in the era dominated 
by Pennoyer’s territorial thinking … 
should not attract heavy reliance to-
day.” Daimler, 134 S. Ct, at 761 n.18. 
These instructions cast significant 
doubt on any decision that would 

continued on page 7
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By Melissa R. Stull and  
George W. Soule

Homes are full of products, i.e., 
furniture, that have been the subject 
of litigation, the focus of standards 
and the target of Consumer Prod-
uct Safety Commission (CPSC) in-
vestigations. The focus on furniture 
safety and liability present special 
challenges for manufacturers and 
sellers. 

typical claims in furniture 
product liaBility cases 

Nationwide, over the last 10 years, 
the most frequent accident scenario 
in reported product liability cases 
involving furniture concerned a 
chair breaking when the plaintiff 
sat down. In those cases, plaintiffs 
alleged that the chair was structur-
ally unsound, contained a manufac-
turing defect, or was not assembled 
properly. Several such accidents oc-
curred on the retailer’s show floor. 
Other cases involved furniture 
that tipped on users when pulled 
or opened; glass in furniture that 
broke; furniture upholstery or stuff-
ing that ignited; furniture that was 
coated with toxic material; furniture 
that collapsed when leaned on; and 
furniture casters that rolled on a 
user’s foot.

Plaintiffs asserted a host of alle-
gations in these cases: design de-
fect, manufacturing defect, failure to 
warn or instruct (assembly or use), 
misrepresentation, negligent assem-
bly, and premises liability. These 
cases raised a multitude of typical is-
sues encountered in personal  injury 

litigation, such as Daubert challeng-
es, spoliation claims, and statute of 
limitations or repose issues. 

the effects of  
product misuse

In some product liability cases, 
the accident occurs when the plain-
tiff uses the product in a manner 
not intended by the manufacturer. 
For example, the plaintiff might 
become injured while attempting 
to stand on a bar stool to change 
a light bulb. Whether the defendant 
may defeat recovery based on prod-
uct misuse depends on whether the 
misuse was reasonably foreseeable 
by the manufacturer because the 
“failure to design a product to pre-
vent a foreseeable misuse can be a 
design defect.” Welch Sand & Gravel 
v. O&K Trojan, 668 N.E.2d 529, 533 
(Ct. App. Ohio 1995). 

However, typically, a “manufactur-
er will not be liable if an unforesee-
able misuse of the product caused 
the injuries.” Uptain v. Huntington 
Lab, Inc., 723 P.2d 1322, 1325 (Colo. 
1986), overruled in part on other 
grounds, 842 P.2d 198 (Colo. 1992). 
Some states make unforeseeable 
misuse a complete defense. See, 
e.g., Ariz. Rev. Stat. § 12-683 (defen-
dant shall not be liable if proximate 
cause was “a use … of the product 
that was for a purpose, in a man-
ner or in an activity other than that 
which was reasonably foreseeable”). 
Other states make misuse a factor 
to be considered in comparing the 
parties’ fault. See, e.g., Wis. Stat. 
§ 895.047 (3)(c) (damages reduced 
by percentage of causal responsibil-
ity attributable to claimant’s misuse).

inJuries to children
Furniture accidents involving use 

by and injuries to children are, un-
fortunately, common. The Consumer 
Product Safety Commission (CPSC) 
reports that “[a] child dies every two 
weeks and a child is injured every 24 
minutes in the U.S. from furniture or 
TVs tipping over, according to CPSC 
data.” http://1.usa.gov/1Ikctb9. Ac-
cidents involving dressers tipping 
over on children, children pulling 
down televisions, and entangle-
ment in window covering cords 
have been widely reported in recent 

years and sometimes result in action 
by the CPSC and/or lawsuits by the 
children’s family. 

Are manufacturers required to 
“child-proof” every piece of furni-
ture that could be placed in a home 
where children are present? In some 
cases, the defendant may argue that 
the child was not an intended user 
of the product. This argument has 
met with mixed reception. For ex-
ample, in Stratos v. Super Sagless 
Corp., No. 93-6712, 1994 U.S. Dist. 
LEXIS 18074 (E.D. Penn. Dec. 21, 
1994), the manufacturer of an elec-
tric hospital bed argued that it could 
not be held strictly liable for the 
death of a toddler because its prod-
uct was not intended to be “played 
with” by children; rather, the bed 
was intended to be used as a home 
health care product for adults. Id. at 
*6. The court found that the product 
was marketed for home use where 
children could be present, and was 
not explicitly limited to adult use; 
therefore it was up to a jury to de-
cide whether the child was a “rea-
sonably obvious unintended user of 
the bed.” Id. at *13-14.  

Conversely, in Beaver v. Howard 
Miller Clock Co., 852 F. Supp. 631 
(W.D. Mich. 1994), a manufacturer 
of a grandfather clock that tipped 
over on a small child was found 
not to have a duty to make its clock 
— a product not intended for use 
by children — “child-resistant.” Id. 
at 638. The risk of a clock tipping 
over should be obvious to the typi-
cal user, i.e., the children’s parents, 
regardless of what the children in-
volved in the accident may have 
known. Id. However, the risk of tele-
visions tipping over and injuring a 
child has been found not to be an 
open and obvious hazard to the av-
erage consumer. Simmons v. Philips 
Elecs. N. Am. Corp., No. 2:12-CV-39-
TLS, 2015 U.S. Dist. LEXIS 39184, 
*22-23 (N.D. Ind. March 27, 2015).

reachinG the seller 
and manufacturer

In cases involving generic prod-
ucts, the plaintiff may have difficulty 
in proving the identity of the seller 
or manufacturer. Many cases involve 

continued on page 6
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overseas manufacturers, particularly 
from China, complicating identifica-
tion of the manufacturer, service of 
process, and establishment of per-
sonal jurisdiction. 

When a plaintiff fails to name all 
potential parties, the named defen-
dants may need to bring a third-par-
ty claim against the seller or manu-
facturer. The defendant, however, 
might also wish to consider the ef-
fect that doing so may have on its 
business relationship with the po-
tential third-party defendant.  

the seller’s responsiBility
In some cases, plaintiff can assert 

an independent negligence claim 
against the seller. The seller may be 
liable in negligence, for example, 
for its activities in assembling the 
product or in staging the product in 
the show room. A retailer may have 
a duty to inspect the product before 
offering it to customers. See Biniek 
v. Marmaxx Operating Corp., No. 
3:14-1154, 2015 U.S. LEXIS 131889, 
*36 (M.D. Pa. Sept. 30, 2015) (retail-
er had duty “to inspect the chairs af-
ter removing them from their boxes 
and before openly displaying them 
in its store”). The seller may be re-
sponsible as “apparent manufactur-
er” when it labels the product with 
its identification and holds itself 
out as the manufacturer. See Vita 
v. Rooms To Go La. Corp., No. 13-
6208, 2014 U.S. Dist. LEXIS 168010, 
*8 (E.D. La. Dec. 3, 2014).

In other cases, sellers defend 
against product liability claims, 
such as design defect, manufactur-
ing defect, and failure to warn that 
are more properly the responsibil-
ity of the manufacturer. Many states 
have enacted statutes to govern the 
liability of sellers in product liability 
actions. Under such statutes, sell-
ers may be liable when they exer-
cise control over the design, manu-
facture or labeling of the product; 
or it they modified the product, 
had knowledge of the defect or 
made separate misrepresentations 
about the product. See, e.g., Wis. 
Stat. § 895.047 (2); Ohio Rev. Code 

§ 2307.78. If the seller did not engage 
in such activity, it may seek dismiss-
al. See, e.g., Garcia v. Premier Home 
Furnishing, No. 2:12cv167-KS-MTP, 
2013 U.S. Dist. LEXIS 110527, *18 
(S.D. Miss. Aug. 6, 2013) (dismissing 
action under Mississippi’s “innocent 
seller” statute).  

Even an “innocent” seller, how-
ever, may be liable for strict liabil-
ity under these statutes when the 
plaintiff cannot recover from the 
manufacturer. If the manufacturer 
is not subject to service of process, 
or the plaintiff would not be able 
to enforce a judgment against the 
manufacturer, the seller may be li-
able if a defective product caused a 
plaintiff harm.  

indemnification from 
the manufacturer

An innocent retailer may seek 
indemnification from the product 
manufacturer in a case where the 
claims are based on the product’s 
design, manufacture or warnings. 
Indemnity may be provided by 
common law, contract or statute. 
See, e.g., Ariz. Rev. Stat. § 12-684(A) 
(manufacturer shall indemnify sell-
er unless seller had knowledge of 
the defect or altered, modified or 
installed the product and such ac-
tivity was a substantial cause of the 
incident).  

The more difficult issue arises, 
however, when the seller negoti-
ates or imposes a broad indemni-
fication provision on the manufac-
turer, making it responsible for all 
claims arising from the product. Big 
box retailers have significant market 
power over manufacturers, import-
ers and distributors, and may exact 
such a provision as a condition to 
selling the product. When the fault 
for the accident properly lies with 
the retailer (e.g., because of improp-
er assembly), such broad indemni-
fication provisions are enforceable 
only when the parties’ intent is ex-
pressed in clear, unequivocal terms. 
If the agreement is ambiguous, the 
courts will not impose indemnity in 
favor of a negligent party. See, e.g., 
Hegwood v. Ross Stores, No. 3:04-CV-
2674-BH(G), 2007 U.S. Dist. LEXIS 
54969, *30 (N.D. Tex. July 28, 2007) 

(purchase order did not make im-
porter liable for retailer’s negligence 
when contract did not clearly estab-
lish parties’ intent that indemnity 
provision covered damages caused 
by the retailer’s negligence).  

reGulation By the cpsc
In addition to defending lawsuits, 

furniture manufacturers must navi-
gate CPSC investigations when prod-
ucts are involved in accidents or do 
not perform as intended. The CPSC 
is “charged with protecting the pub-
lic from unreasonable risks of injury 
or death associated with the use of 
the thousands of types of consumer 
products under the agency’s juris-
diction.” http://1.usa.gov/1lqkBMx. 
The commission investigates inci-
dents, injuries and complaints re-
garding a variety of consumer prod-
ucts, including furniture, and makes 
determinations whether a product 
should be recalled or otherwise be 
subjected to corrective action. Re-
cently, for example, CPSC Chairman 
Elliot Kaye called on the entire fur-
niture industry to make more stable 
products. Jayne O’Donnell, Ikea 
Recalls 27 Million Chests, Dressers 
After Two Deaths, USA Today, July 
23, 2015.

The CPSC initiates investigations 
independently and based on infor-
mation provided from consumers, 
manufacturers or retailers. A manu-
facturer must file a Section 15(b) 
Report if a product fails to comply 
with an applicable rule, regulation, 
or standard found in the Consumer 
Product Safety Act or if the product 
“contains a defect which could cre-
ate a substantial product hazard” 
or “creates an unreasonable risk of 
serious injury or death.” 15 U.S.C. 
§ 2064. The statute requires disclo-
sure of information relating to the 
product and claims of injury or in-
cidents as a result of the product’s 
use. Failure to report can subject the 
manufacturer to fines. 

If the CPSC determines corrective 
action is necessary, the manufac-
turer and/or retailer will oftentimes 
agree to a voluntary course of ac-
tion. If the CPSC and manufacturer 
cannot come to an agreement, the 

continued on page 7
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CPSC may bring legal action to seek 
a mandatory recall.  

Involvement by the CPSC can be 
linked to product liability litigation. 
A recall can generate publicity and 
litigation when product users learn 
about the recall. Those plaintiffs 
may try to use evidence of the recall 
at trial, the admission of which is 
likely to be heavily contested. Con-
versely, a product liability lawsuit 
may come first and prompt action 
by the CPSC. While it is unlikely a 
lawsuit alone is grounds for manda-
tory reporting to the CPSC, a lawsuit 
can notify the CPSC of a potential 
issue. Even without a recall, a report 
to or an investigation by the CPSC 
creates documents and communica-
tion that can be discoverable and 
possibly admissible in litigation.  

the role of standards
There are many standards that ap-

ply to furniture products. Some are 
imposed by regulating bodies such 
as the American Society for Testing 
and Materials (ASTM), as in the case 
of hinge performance testing, and 

the American National Standards In-
stitute (ANSI), as in the case of stabil-
ity tests; while other standards may 
be required by the retailer in a sales 
contract. Often, multiple standards 
are applicable to the product, espe-
cially if the product is sold interna-
tionally, and will require the manu-
facturer to determine what standards 
apply and to reconcile any conflicts. 

Most states have statutes or court 
decisions governing the effect of 
compliance or noncompliance with 
standards in a product liability case. 
Generally, evidence of a product’s 
compliance with a government or 
industry standard is admissible to 
prove the product is not defective 
— but such evidence is not disposi-
tive. See, e.g., Gentry v. Volkswagen 
of Am., 521 S.E.2d 13, 16 (Ga. Ct. 
App.  1999). Likewise, evidence of 
noncompliance is admissible, but 
not conclusive, to prove that the 
product is defective. See, e.g., Rice v. 
James Hanrahan & Sons, 482 N.E.2d 
833, 836 (Mass. App. Ct. 1985) (vio-
lation of safety standards adopted 
by government agencies or industry 
associations or testing organizations 
admissible as evidence of failure 
to use reasonable care, proof that 

the defendant knew or should have 
known of the defect, feasibility to 
remedy a defect, or reflective of in-
dustry custom and practice). 

Some states have given the manu-
facturer an additional advantage in 
trial if the product complies with 
standards adopted or approved by 
a law or government agency. These 
states have adopted statutes creating 
a rebuttable presumption that the 
product is not defective if it com-
plies with a government standard. 
See, e.g., Tex. Civ. Prac. & Rem. Code 
§ 82.008; Colo. Rev. Stat. § 13-21-403. 

conclusion
Product liability cases involving 

furniture raise a number of com-
mon issues. Litigants and counsel 
need to analyze these issues in light 
of the laws of the state in which 
the suit is brought. These issues 
also bear pre-suit consideration by 
furniture manufacturers and sellers 
— in establishing a product safety 
program, designing and manufac-
turing the product, performing risk 
assessments, developing warnings 
and instructions, negotiating sales 
contracts, and monitoring post-sale 
product performance.

Furniture
continued from page 6
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adopt a rule at odds with the result in 
Daimler based upon century-old, pre-
International Shoe precedent.  

Nor is there any real question that 
acceptance of a registration-as-con-
sent rule would amount to a de-facto 
overruling of Daimler. Every state 
maintains a mandatory registration 
statute requiring “a corporation do-
ing business in the state to register 
… and appoint an agent for service 
of process.” See Tanya J. Monestier, 
Registration Statutes, General Juris-
diction, and the Fallacy of Consent, 
36 Cardozo L. Rev. 1343, 1345 (2015). 
States have historically sought to ex-
pand their statutory application of 
personal jurisdiction to the farthest 
extent constitutionally permitted. For 
example, in the wake of Daimler, the 
New York State legislature has in-
troduced a bill that would explicitly 

 require consent to general jurisdic-
tion for all corporations doing busi-
ness in the state. See Lanier Saper-
stein, Geoffrey Sant and T. Augustine 
Lo, New York State Legislature Seeks 
to Overturn ‘Daimler,’ N.Y.L.J., May 
20, 2015, at 4. Additional legislation 
may well follow in other jurisdictions.  

Further, because the only way a de-
fendant could withhold this so-called 
“consent” would be to refuse to do 
business within a forum, the submis-
sion to jurisdiction under a registra-
tion-as-consent rule is in no sense a 
voluntary submission to general juris-
diction. Compelled registration is not 
voluntary consent in any meaningful 
sense. See Leonard v. USA Petroleum 
Corp., 829 F. Supp. 882, 891 (S.D. Tex. 
1993) (“Consent requires more than 
legislatively mandated compliance 
with state laws.”). In fact, this type of 
forced or “extorted” consent may well 
be independently unconstitutional as 
a matter of due process or dormant 

Commerce Clause principles. See, e.g., 
Monestier, 36 Cardozo L. Rev. at 1347 
(arguing consent by registration vio-
lates the Due Process Clause); Carol 
Andrews, Another Look at General 
Personal Jurisdiction, 47 Wake Forest 
L. Rev. 999, 1073-74 (2012) (arguing 
that consent by registration violates 
the Dormant Commerce Clause); Br. 
of Amicus Chamber of Commerce 
at 18-21, Acordia Therapeutics, Inc. 
v. Mylan Pharms. Inc., No. 15-1456 
(Fed. Cir. May 26, 2015) (arguing that 
consent by registration violates the 
unconstitutional conditions doctrine). 
For all of these reasons, the resurrec-
tion of nationwide doing-business ju-
risdiction under a consent-by-registra-
tion rule is contrary to both Daimler 
and modern personal-jurisdiction case 
law generally. When the time comes, 
we think the Supreme Court should 
(and likely will) reject the rule and re-
affirm Daimler’s “at-home” standard.

Daimler
continued from page 4
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application of FRE 803(18) this way: 
“Most commonly, medical literature is 
used in cross-examination of an out-
side medical expert hired to provide 
expert opinion and testimony… . An 
expert may be cross-examined by the 
use of a learned treatise if he/she ad-
mits that the treatise is a recognized 
and standard authority on the subject 
involved.”

This description of FRE 803(18) 
reflects the commonly held miscon-
ception that a witness on the stand 
cannot be impeached with a learned 
treatise unless he or she admits it is 
“authoritative.” But the rule is actually 
much more lenient, providing three 
different ways a learned treatise can 
be used without being snagged on 
the hearsay rule:

1. acknowledgement by the wit-
ness on the stand;

2. acknowledgement by another 
expert; and

3. judicial notice.
Virtually every scientific, medical 

or technical field comes with its own 
body of literature useful for cross-
examination purposes. The trick is to 
find the right publication(s) — those 
relevant to the dispute and helpful to 
the offering party. Not too long ago, 
finding the right publications required 
multiple trips to engineering, medical 
or business libraries for raw material. 
Today, of course, much of this legwork 
can be done on the Internet.

With useful literature in hand, the 
practitioner must find the best way to 
meet the requirements of FRE 803(18).

witness on the stand
Professional experts, those who 

regularly engage in forensic investiga-
tions and testify in civil proceedings, 

are wary of pronouncing any book or 
publication “authoritative.” Not sur-
prisingly, eliciting testimony of this 
kind from an adverse witness can be 
a long shot, especially if the attempt 
occurs in open court. The  best way 
to obtain a witness’s acknowledg-
ment, therefore, is during a pre-trial 
deposition. If the witness tries to re-
cant when testifying at trial, he can 
be impeached twice — once with his 
deposition testimony and again with 
the learned treatise.  

Are professional experts any less 
wary of the “authoritative source” trap 
when testifying in discovery? No, but 
a deposition questioner has more op-
tions than a questioner at trial. The 
most effective discovery depositions 
consist of multiple cross-examination 
ploys — many of which may fail to 
score any points. But a few usually 
succeed. At trial, all the failed ploys are 
discarded in favor of the one or two 
that worked. This technique works 
for learned treatises, too. A deposition 
questioner may fail to obtain “reliable 
authority” testimony on a half dozen 
different publications, but succeed 
with one. That’s the one to use at trial.

another expert
Who is most likely to recognize 

your favorite treatise as a “reliable au-
thority”? Your own expert, of course. 
Plaintiffs have the burden of persua-
sion, so plaintiffs go first. And going 
first is an advantage in many ways, 
including the opportunity to elicit 
FRE 803(18) foundation testimony. 
Careful witness preparation can gen-
erate both credible opinion testimony 
and credible bolstering of that testi-
mony from a big, fat textbook. Jurors 
respond to the visual of  an expert 
witness reading from an authoritative 
text, just as they respond to the visual 
of using the same text later on to im-
peach an adverse witness.

Judicial notice
Cross-examining with a learned 

treatise bearing the imprimatur of 
judicial notice is as good as it gets. 
But again, unless a questioner knows 

the answer in advance, trial is not the 
time to ask a judge to grant judicial 
notice. It’s simply too risky. A request 
for judicial notice should be made 
during the final pre-trial conference.

The universe of authoritative litera-
ture can be huge, but the body of lit-
erature likely to garner judicial notice 
may be quite small. Judges not educat-
ed in medicine or science, for example, 
do not know the authoritative resourc-
es in these disciplines. Except for a few 
exceptionally learned jurists schooled, 
for example, in economics or social 
science, most judges possess the same 
education as the lawyers who appear 
in their courtrooms. For this reason, 
convincing a federal judge to grant ju-
dicial notice to a publication on, say, 
mental health, can be daunting. 

Fortunately, there is a compre-
hensive treatise on a wide range of 
subjects with a very high likelihood 
of being authenticated through judi-
cial notice: The Reference Manual on 
Scientific Evidence (3d Edition) pub-
lished by the Federal Judicial Center. 
The Reference Manual features an 
introduction by U.S. Supreme Court 
Justice Stephen Breyer and more than 
a dozen pithy chapters authored by 
recognized experts. Subjects covered 
by The Reference Manual include 
science, statistics, epidemiology, eco-
nomic damages, engineering, medi-
cine, toxicology, and — yes — even 
mental health.  

Imagine your next cross-examina-
tion of an adverse expert going some-
thing like this: “Your Honor, I want to 
ask this witness a few questions us-
ing the Federal Judicial Center’s Ref-
erence Manual on Scientific Evidence. 
Will the Court take judicial notice that 
this book is a reliable authority?”  

“Yes, counsel.  You may proceed.”  
“Now, then, Mr. Witness … ” 

Practice Tip
continued from page 1
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